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THE BEGINNINGS OF AN AERIAL LAW 

During the year which has elapsed since the writer first devoted 
attention to some of the legal aspects of aerial navigation, 1 very- 
material progress has been made in the art itself. Longer and more 
regularly controlled flights have been recorded by both the dirigible 
balloon and the aeroplane type of aircraft, between stated localities 
on land, over territorial waters and even over lanes of commercial 
importance upon the high seas. A great number and variety of 
aircraft are being built for state as well as private uses in large 
establishments erected in many countries for that particular pur- 
pose. The field of experiment and demonstration has constantly 
broadened. Great nations have established a special aeronautic ser- 
vice for use in conjunction with both the army and the navy. So 
great is the importance ascribed to the function of aircraft in the 
next great war that much attention is already directed toward the 
construction of special means for effectual defense. Indeed, an 
entirely new type of ordnance has resulted, having, as we shall see, 
a notable influence upon some questions of international law. 

We have sought thus to define the conditions brought about by the 
scientific advance of the art during the period mentioned, because 
it is better to confine discussion of the legal problems to facts actually 
accomplished, or reasonably certain of accomplishment, rather than 
to deal with conditions vaguely conceived as the result of specula- 
tion or prophecy. 

We recognize that not all scientists are convinced that the possi- 
bilities of aerial navigation are such as to promise a complete revolu- 
tion in the means of transportation and communication, as was once 
effected by the steamboat and the railroad. The late Professor 

i Aerial Navigation in its Relation to International Law. A paper read by the 
writer before the American Political Science Association at its session upon 
International Law, at Richmond, Virginia, December 31, 1908. Proceedings of 
the Association, 1908, p. 83. 
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Simon Jlewcomb, an eminent authority, though admitting the actual 
progress in air navigation, especially on the part of the dirigible 
balloon, maintained shortly before his demise " that the prospect of 
commercial success is still far in the future." 2 Basing his de- 
ductions upon the known laws of nature, he doubted whether the 
time would ever arise when passengers could be conducted through 
the air " in safety and comfort upon a machine that can be avail- 
able at will ; " 2 and insisted that at all events, between that time 
and the present, there must intervene " an epoch-making invention." 

But though the degree of its usefulness may still be in doubt, 
all must admit that a new medium of internal as well as inter- 
national intercourse and traffic has entered the life of man. Assum- 
ing but little advance over the present state of the art, air traffic in 
some of the forms already known to us will not be merely occasional, 
but frequent. As with all other advances in material science of a 
worldwide and permanent character, new relationships between states 
•and individuals are imminent and to adjust and control them in 
an orderly manner is the task of government through law. " Society 
in most fully civilized nations," said the late Mr. James C. Carter, 
" is in a condition of incessant change, which means that customs 
are subject to incessant change and that the law resting upon custom 
must change in accordance with it. JSFew arts, new industries, new 
discoveries are continually arising, involving changes in populations, 
employments and all other incidents of life." 3 

Recognizing the new conditions introduced by the latest accom- 
plishment of science, especially in respect of intercourse between 
nations, the French Cabinet of Ministers resolved, on December 15, 
1908, to invite the governments of the world to a conference to meet 
at Paris, to be devoted to the legal problems of aerial navigation. 
No date for the same was set and in fact nothing of a more definite 
nature has come to the knowledge of the writer. When the time 
is ripe for such a conference, it will undoubtedly be held. But 
even a conference composed of the ablest jurists can not readily 

= " The Prospect of Aerial Navigation," in North American Review, 1908, p. 
337. 

3 James C. Carter, Law, its Origin, Growth and Function, (1907) p. 257. 
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produce results of value without long advance preparation, reflection, 
and discussion upon the practical problems involved. 

It may not be generally known that the subject has received 
detailed attention from European jurists of distinction for nearly a 
decade past. As early as 1900, at an annual conference of the Insti- 
tute of International Law held at Keuchatel, Paul Fauchille, well 
known as the editor of the Revue generate de droit international 
public, proposed as a subject to constitute part of the order of the 
day for the next session: " Le regime juridique des aerostats," * 
This was accepted and, accordingly, at the following session, Fauchille 
presented to the Institute a detailed study of the subject, supple- 
mented by a proposed legislative draft 5 consisting of thirty-two 
paragraphs. Though the result of painstaking labor, it abounds in 
what would seem to be unnecessary detail and antedates practical 
conditions. 

To Fauchille is probably due the honor of being the pioneer in 
this field of legal investigation. The subject has since received the 
more mature consideration which might be expected from longer 
familiarity with its practical problems. Such well-known jurists 
as Gareis, Griinwald, Hilty, Meili, Meurer, and Nys have devoted 
special attention to it and have developed the beginnings of a new 
field of jurisprudence. 

If we except the limited number of problems involved in the dis- 
cussions of the Hague Peace Conferences in respect to land warfare, 
there has been little attention devoted to the subject in this country. 
This is partly for the reason that the art has been practiced for the 
most part on European soil, even by American aeronauts, and also 
because the wide expanse of our home territory and its isolation 
longitudinally by two great oceans have postponed many of the inter- 
national problems already become practical in Europe. But in view 
of the present nervous anxiety to advance the art on home soil and 
the unusual popular interest which air navigation in all its phases 
has aroused,, at least an outline discussion of its legal aspects is 
timely. 

* AnnuaAre of the Institute, 1900, p. 262. 
s Annuaire, 1902, pp. 25-86. 
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We propose to discuss the subject under the following heads: 

1. International Law, (A) In time of peace, (B) In time of war; 

2. Municipal Law, (A) Private law, (B) Criminal law. 

1. INTERNATIONAL LAW 

(A) In Time of Peace. 

Problems of an international character in respect of material 
portions of the universe begin with the period of occupancy. Barring 
the fancied flights of Icarus (which indeed left no impress upon the 
jus gentium of the ancients!) the air did not appear as a medium 
of travel until some three centuries ago. From that time to the 
present the means were so primitive and the accomplishments so 
insignificant that no questions arose except such as were quite inde- 
pendent of national rights in the airspace. The problem of the 
nature and extent of sovereignty in the airspace has now, for the 
first time, become practical, and it is therefore unincumbered with 
precedent. 

It is not surprising that with the first enthusiasm over the arrival 
of a new art, the tendency should be in the direction of extending 
to it the greatest freedom and the most effective encouragement. 
Accordingly, as a result of the discussions of Fauchille and ISTys, 
coupled with what was conceived to be the requirements of the art 
of wireless telegraphy, the Institute, at its Ghent session of 1906, 
adopted the following general principle : 6 

The air is free. States have only such rights over it in time of peace 
and in time of war as are necessary for their conservation. 

Where precedent fails, analogy gives the clue and accordingly the 
great fluid of atmosphere surrounding the world has been likened to 
the high seas, with the sole difference that the sea of air abuts upon 
the sovereignty beneath in a vertical instead of horizontal direction. 
It is true that the reasons advanced by Grotius for denying all 
sovereignty over the sea apply equally to the airspace. All property, 
says he, is grounded upon occupation, which recognizes that movables 

s Annuaire, 1906, p. 305. 
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shall be seized and immovables enclosed. 7 But this, a result of 
Eoman ideas of private property, has been supplanted by the modern 
theory that the freedom of the seas is predicated on the impossibility 
of effective control by any state. Therein lies the difference, for 
the states are not thus impotent in respect of the abutting airspace. 
It is true that their control may not be complete, any more than it is 
upon the land, but as soon as the art has been regularly established, 
states will be able to execute their will upon the zone abutting them 
from above. As one writer has said, " the air is at all events not the 
sea, an aircraft no ship and <a complete analogy is neither made 
de lege lata nor advisable de lege ferenda." 8 Of course, all are 
agreed that over the free seas the air is likewise free. But the air- 
space over a given state stands in relation to it, to adopt the phrase 
of Holtzendorff, as a sort of appurtenance, 9 or to follow the ter- 
minology of Griinwald, " a part of the underlying state." 10 Even 
Fauchille would limit the principle of freedom by a right of self- 
protection (droit de conservation) in the underlying state, the scope 
of which is not exactly defined in his draft code. 

The partisans of a second 'analogy compare the relation of a state 
to its airspace with that to its coast waters. This is certainly more 
in accord with the facts of the case and would result in recognizing 
sovereignty within a zone controllable by ordnance, subject to the 
rights of the craft of other states to pass inoffensively. The adoption 
of this analogy would affect the entire airspace available for naviga- 
tion, as the new Krupp type of aeronautic cannon is said to have a 
a range of fifty-five hundred, seventy-four hundred and even eleven 
thousand five hundred metres in a vertical direction. 11 The analogy 
and the rule resulting from it were strongly supported by Westlake 
before the Institute, but they were rejected in favor of a negative 
of sovereignty, saving the right of self -protection. 

The reason that Westlake's proposal met with scant support was 

t Mare liberum-, cap. 5. 

sMeurer, LuftscMffartsrecht, (1909) p. 5. 

s> Volkerrecht, II, p. 230. 

loArchiv fur offentliches Recht, XXIV, p. 196. 

n Meurer, op. cit., p. 11. 
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because it appeared unfavorable to the free development of aerial 
intercourse between nations, yet, curiously enough, the exceptions 
predicated upon the main rule would probably result in much greater 
restrictions upon traffic than the recognition of sovereignty, tempered 
as it would be by every normal incentive to accord free passage. 

The sweeping declaration of the Institute is out of accord with 
the conservative trend of international law and it was for this reason 
that the writer made use of still a third analogy (for the method of 
jurisprudence seems to require analogy where precedent fails). Be- 
fore the American Political Science Association, 12 the writer sug- 
gested that the right of the craft of one nation freely to traverse the 
airspace of another might be compared with that of the vessels of 
one state freely to navigate the river of a coriparian state, especially 
when the river becomes navigable within its own territory. It is 
true that this has been asserted as a right in international law. 13 
Indeed the United States relied upon it as such in its demand freely 
to navigate the waters of the Mississippi to the Gulf, prior to the 
purchase of Louisiana. 14 The doctrine now generally accepted, 
however, recognizes a right of absolute exclusion, 15 though its exer- 
cise would be deemed harsh and, unless required by actual necessity, 
unjustifiable from the point of view of neighborly conduct and 
comity. 

It is not advisable to adopt a broad statement in the conventional 
regulation of a new subject, as experience alone can demonstrate 
the real necessities of international intercourse. The proper practice 
was pursued at the Berlin International Radiotelegraphic Conference 
of 1906 which dealt with practical problems without attempting a 
declaration of principles. Laudable though it may be to encourage 

12 Proceedings, 1908, p. 87. 

is Bluntschli, Volkerrecht, § 314; Calvo, §§ 259, 290-291. Wheaton denomi- 
nates it an imperfect right, only to be effectuated by convention. International 
Law, § 193 (8th ed.). 

m Moore, Digest of International Law, vol. 1, p. 623. Mr. Jefferson, while 
Secretary of State, asserted the claim upon " the law of nature and nations." 
Ibid. p. 624. 

is Phillimore, International Law, vol. I, p. 225 ; Hall, International Law, 5th 
ed., p. 140; Lawrence, International Law, § 112. 
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a new medium of intercourse, the very idea of sovereignty requires 
an extension above, as it does beneath, the soil of a state. The at- 
tempt of Holtzendorff, Fauchille and Eolland to restrict absolute 
sovereignty within a zone of isolation, varying from 330 metres 
(the altitude of the Eiffel Tower as the highest artificial object) to 
1500 metres, would be impractical, both by reason of the topography 
of the earth, the effect of gravitation and the limitation of atmo- 
sphere available for human life. Furthermore, it would radically 
affect the very concept of national territorial sovereignty by recog- 
nizing horizontal as well as vertical boundary planes. 

Lorimer has pointed out that national sovereignties as developed 
in the modern world are interdependent as well as independent. 16 ' 
JSTowhere is this so apparent as in respect of the means of intercom- 
munication and traffic. Self-interest alone will impel each state to 
grant access to and passage through its airspace in time of peace, 
subject only to such rules as its reasonable interests require. When 
the time is ripe, the enlightened policy of the family of nations may 
be relied upon to establish such rules of intercourse as will promote 
rather than impede aerial traffic. As proof it is but necessary to 
refer again to the convention adopted as a result of the Berlin Con- 
ference of 1906, relating to wireless telegraphy, to which the United 
States is also a party. By Article 3, for example, a duty is imposed 
on all coast and shipboard stations to reciprocally exchange wireless 
messages irrespective of the system employed. 17 It is not unlikely 
that a convention will in time be worked out similarly between the 
nations, insuring necessary regulation in the interest of aerial inter- 
course. Such an agreement would properly apply to the rights and 
privileges of foreign craft, especially of a public character, to make 
use of the local areas and establishments set apart for alighting, 
mooring and embarkation ; also to rights of way, lateral and vertical, 
means of identification and signals. 18 

As with international communication through wireless telegraphy, 

is Institutes of the Law of Nations, vol. 1, p. 364. 

1' American Journal of International Law, Official Documents, vol. 3, No. 4, pp. 
331, 332. 

is Meurer, op. cit., p. 21 ; Fauchille's Code, Annuaire, 1903, p. 19. 
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so with air navigation, the main problems in time of peace are ad- 
ministrative rather than fundamental. The endeavor to work out 
a limitation of sovereignty impedes, rather than promotes, the cause 
of free navigation in times of peace, and, as we shall see, will tend 
toward undesirable results in time of war. 19 

(B) In Time of War. 

Long before the present period of progress in aerial navigation, 
balloons were employed in the actual conduct of warfare. Their 
use, however, has thus far been restricted to reconnaissance and 
escape from siege. During the Franco-Prussian War, the French 
made extensive use of them in attempts to discover the formation of 
the German lines. Gambetta's dramatic escape from Paris to the 
provinces may also be recalled. Referring to the capture of a French 
balloon manned by a British subject, Bismarck said that his arrest 
and trial by court-martial as a spy " would have been justified, be- 
cause he had spied out and crossed our outposts in a manner which 
was beyond the control of the outposts, possibly with a view to make 
use of the information thus gained, to our prejudice." 20 In fact, 
one condemnation is on record, though the death sentence was finally 
commuted. 20 

The attitude of the Prussians in thus impressing a character of 
espionage upon all belligerent aircraft has been much criticized by 
writers upon international law, among others, even German authori- 
ties such as Zorn. 21 Hall maintains that " neither secrecy, nor dis- 
guise, nor pretence " is possible for persons traveling in aircraft. 20 
In the codification of the practices of land warfare, the Hague Peace 
Conferences of both 1899 and 1907 adopted, in identical terms, a 
general negative, definition of the class of persons subject to the 

is In the debate before the Institute, the French authority Weiss defended the 
view adopted in the text by the writer (once his humble pupil) with the following 
trenchant remark : " La theorie de l'air libre conduirait a des notions imprecises 
et a des discussions sans fin. II faut se limiter aux questions pratiques." An- 
nua ire, XXI, p. 304. Von Bar reached a similar conclusion: "II est trop tot 
pour formuler un principe sur la condition generate de l'air." Ibid., p. 301. 

20 Hall, International Law, p. 540. 

2i Zorn, Kriegrecht zu La tide in seiner neuesten Gestaltung, p. 186. 
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charge of espionage. According to the convention finally adopted, 
it is declared that to the class not subject to such a charge " belong 
likewise persons sent in balloons for the purpose of transmitting 
dispatches and, generally, for maintaining communications between 
different parts of an army or territory." 22 Accordingly, aeronauts 
are not exempt under every circumstance, but only when acting as 
emissaries. The language does not cover reconnaissance, though 
when aeronauts are thus occupied there is some ground for asserting 
exemption by reason of the general clause of Article 29 which 
provides : 

A person can only be considered a spy when, acting clandestinely, or 
on false pretences, he obtains, or endeavors to obtain information in the 
zone of operations of a belligerent, with the intention of communicating 
it to the hostile party. 

It is obvious that the scope of the exclusion contained in the defini- 
tion is broader than the example. If it be true that neither secrecy 
nor pretence is possible for persons who travel in balloons, the ex- 
emption under the convention is absolute. We are not prepared to 
admit, however, that the use of aircraft can not be clandestine in 
nature, or false in pretence, merely because aircraft are normally 
visible over a wider area than are other means of communication. 
It is desirable that military aircraft receive " a fixed distinctive 
emblem recognizable at a distance," so as to make the whole of the 
convention applicable to them under Article 1, Section 2. The dis- 
play of such an emblem would exempt aeronauts from the charge of 
espionage under all circumstances; in its absence, however, except 
when acting as emissaries, it is doubtful whether the convention 
furnishes such protection. The surrounding circumstances of each 
case must decide. 23 

While the actual use of aircraft in warfare has thus far been 
restricted to the transportation of envoys and scouts, the past decade 
has witnessed their development for offence. It would be difficult to 

22 Regulations annexed to the Convention concerning the laws and customs of 
war on land, Art. 29. 

23 So Zorn, op. tit., pp. 185-187. He deplores the unsatisfactory condition in 
which this matter has been left by the Convention. Ibid., p. 179. 
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establish just when the General Staff of any government first made 
plans for launching projectiles or explosives from the airspace. That 
such plans were known to the Russian Government in 1899 is a con- 
clusion warranted by the definite language employed by Count 
Mouravieff in his circular letter of January 11th of that year, to the 
representatives of the Powers, proposing a program for the First 
Peace Conference. Of the eight proposals which it contained, the 
third read as follows : 

To prohibit the use in military warfare of the formidable explosives 
already existing and to prohibit the throwing of projectiles or explosives 
of any kind from balloons, or by any similar means. 

The attitude of the delegates at The Hague in 1899 showed that 
though plans may have existed, no great progress had been made for 
the offensive use of aircraft. The general spirit of humanitarianism 
which dominated the Conference induced it to agree to prohibit a 
means of warfare suspected to be capable of great destructivity, but 
still so undeveloped 

that the persons or objects injured by throwing explosives from them 
may be entirely disconnected from any conflict which may be in process, 
and such that their injury or destruction would be of no practical ad- 
vantage to the party making use of the machine. 24 

It was indeed on motion of the American Military Delegate, 
Captain Crozier, that the full committee added a time-limit of five 
years for the prohibition, after the sub-committee had voted that it 
be perpetual. It was this, perhaps, that saved the rejection of the 
proposal in its entirety. At all events, it was passed in this form 
by the Conference and ratified by all of the participating nations 
except Great Britain, Italy, Japan and Luxemburg. 25 

The declaration having meanwhile expired by limitation, the 
Belgian delegation moved at the Conference of 1907, to renew the 
prohibition in exactly the same terms. Two amendments were made 
in sub-committee to apply in the event of failure of the main pro- 

"Keport of Captain C-ozier to the Commission of the United States to The 
Hague Conference. Holls, The Peace Conference at The Hague, p. 95. 

26 See tahle of adherences, Scott, The Hague Peace Conferences, Vol. II, p. 161. 
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posal, one by Russia to forever limit attacks by aircraft upon unde- 
fended places, the other by Italy, that no projectiles or explosives 
should be launched from balloons not dirigible and manned by a 
military force, and that the restrictions resting upon land and naval 
warfare should apply to aerial warfare " wherever compatible with 
this new method of combat." 26 The original proposal was, however, 
again adopted by the Conference with a feature suggested by Great 
Britain, that the prohibition is to extend to the close of the Third 
Peace Conference. 

The convention has been ratified by twenty-seven nations. It 
failed of ratification by seventeen, among others by France, Ger- 
many, Italy, Japan, Mexico and Russia. 27 To explain the change 
of attitude on the part of France, Germany and Russia against the 
prohibition and of Great Britain in its favor is not an easy matter. 
It has been objected that the prohibition is not reciprocal as it sub- 
jects aircraft to attack while depriving them of their proper de- 
fense. 28 Another reason entirely logical in itself is that the advance 
in the art since 1899 in respect of dirigibility has now brought it 
outside the motive originally in the minds of the American delegates, 
which was to prevent the use of uncontrollable forces dangerous to 
neutrals or noncombatants. If such be the true reasons, we have 
nevertheless a distinct retrogression from the humanitarian view- 
point which, through the Conferences, sought to restrict the means of 
warfare to those heretofore employed. 29 Reluctant as we may be 
in arriving at such a conclusion, the change of front can be satisfac- 
torily explained only by the change in the technical position of the 
respective Powers in their land and naval forces and the relative 
advance that each has made in aeronautics. A superior naval power 
may well find its advantage largely reduced, if not entirely over- 
come, in a contest with a nation of well-built and skilfully manned 

26 Deuxidme Conference int. cte la Paix. Aotes et Documents, I, p. 104. 

27 See table of adherences, Scott, op. tit., Vol. II, p. 531. 

28 H. W. L. Moederbeek, Die LuftseMffart, p. 103 ; G. O. Squier, Major, U. S. 
Signal Corps, The Present Status of Military Aeronautics, § 201. 

29 See second proposal of Count Mauravieff in his letter of Jan. 11, 1899; also 
remarks of Col. Gilinsky before the first commission, Conference int. de la Paix, 
1899, part II, p. 49. 
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aircraft. The military isolation of Great Britain can no longer 
be assumed since it has been demonstrated that even heavier-than-air 
machines in their present admittedly imperfect stage can cross the 
English Channel. English writers of considerable conservatism and 
not inclined toward phantasmagoria, admit the " aerial peril." 30 
It is certainly significant that from a position adverse to the prohibi- 
tion, Great Britain has now changed to one of loyal support. 31 
Russia's change of attitude may be accounted for by the loss of her 
navy since the First Hague Conference. That Germany refrained 
from ratifying the Declaration seems clearly the result of her prog- 
ress in the use of dirigible craft and of the great expenditure of 
money made on this account. Germany has developed not only the 
defensive weapon for use against aircraft which has already been 
mentioned, but a special aerial artillery for offensive use as well. 32 

Though the main prohibition has thus failed of endorsement by 
many Powers, it, is noteworthy that the Russian amendment to 
render unfortified places immune from attack has been given effect 
in much broader form than expected. The committee of the Second 
Conference having in hand the revision of the Convention of 1899 
regulating the laws and customs of land warfare, amended Article 25 
of that Convention by the insertion of a phrase having for its object 
the protection of undefended places from aerial attack. The article 
as adopted by the Conference and afterwards ratified by all the great 
Powers now reads (amendment. in italics) : 

The attack or bombardment, by any means whatsoever, of towns, vil- 
lages, dwellings, or buildings, which are undefended, is prohibited. 

Even without the amending phrase, the article would seem to 
have been sufficiently broad. The opinion prevailed that as the Con- 
so T. G. Tulloeh, " The Agrial Peril," Nineteenth Century, May, 1909. 
si German writers unhesitatingly ascribe this as the cause. Meurer, op. cit., p. 
38. Hilty broadly declares that the original proposal was made purposely for 
the protection of London; in a note he adds: "Written 1903; confirmed February, 
1904, in respect of all island nations; these have heretofore enjoyed a privileged 
situation." He entirely overlooks that Great Britain never ratified the Conven- 
tion of 1899. See also Arehiv fur oeffentliches Reoht, Vol. XIX, p. 81. 

32 Dienstbaeh and McMechen, " The Ae'rial Battleship," in McClure's Magazine, 
August, 1909. 
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vention was applicable to land warfare, the question might arise as 
to its applicability to aerial warfare. Curiously enough, the Conven- 
tion respecting bombardments by naval forces, adopted for the first 
time by the Second Conference, omits these words in its correspond- 
ing Article 1. This is probably an oversight due to the fact that 
the latter Convention was the work of a different committee. It is 
fair to assume that the prohibition is ample to cover aerial craft 
constituting an auxiliary to naval as well as land forces. This seems 
to have been the assumption of the American delegation at least, for, 
in its official report, it is said ('under IX) : " * * * the Con- 
vention brings the rules of land and naval warfare into exact har- 
mony " (i. e., in respect of bombardments of undefended places). 

Attention is called to Article 53 of the Convention upon land 
warfare as revised by the Second Conference, in which, for the first 
time, the three means of warfare, land, naval and aerial, are jointly 
referred to in a treaty. By virtue of this article, aircraft though 
owned by private persons are specifically made liable to seizure by 
an army of occupation, subject to the right of the owner to obtain 
restoration and compensation after the establishment of peace. 

One of the most striking problems introduced by the prospect of 
aerial warfare is that of properly defining neutral obligations in the 
airspace. 33 Manifestly, the principle of the freedom of the air pro- 
nounced by the Institute of International Law would lead us into 
grave difficulty upon this question, for the airspace, even over neutral 
territory, would be as much a field for war operations as the high 
seas. Considering the inevitable operation of the law of gravity 
alone, the statement of such a proposition is its own refutation and 
demonstrates that general principles are dangerous, if not in them- 
selves, yet in the consequences to which they may lead when carried 
to their logical conclusions. Of course, the airspace above belliger- 
ent territory may be closed to neutral craft. 34 But how far neutral 

33 " The slaughter of our kind proceeds by land and sea and the Conference 
opened up a new element, the air, so that the bowels of the earth — unless in- 
fected by mines — are the only refuge of peace." J. B. Scott, The Hague Peace 
Conferences, Vol. I, p. 654. 

3* Meurer, op. cit., p. 39. 
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states shall be obligated to exclude all belligerent craft from their 
abutting airspace is a question somewhat premature for useful dis- 
cussion. In view of the attention devoted at the Second Hague Con- 
ference to the duties of neutrals in respect of radiotelegraphic com- 
munication, 35 it is not improbable that a more detailed regulation of 
the airspace broad enough to cover the practical problems of aerial 
warfare will constitute part of the program for the Third 
Conference. 36 

In concluding this branch of our topic, notice must be taken of the 
contraband nature of aircraft and the accessories to the same. At 
the recent International Naval Conference held in London, a clause 
was inserted in the Declaration concerning the laws of naval war- 
fare, which, among other things, declares that the following articles 

susceptible of use in war as well as for the purposes of peace may, with- 
out notice, be treated as contraband of war, under the name of conditional 
contraband : * * * 

Balloons and flying machines and their distinctive component parts, 
together with accessories and articles recognizable as intended for use in 
connection with balloons and flying machines. 37 

2. MUNICIPAL LAW 

(A) Private Law. 

Blackstone in his Commentaries 38 says : 

Land hath also, in its legal signification, an indefinite extent upwards 
as well as downwards. Cujus est solum ejus est usque ad coelum is the 
maxim of the law; upwards, therefore no man may erect any building 
or the like to overhang another's land. * * * So that the word 
" land " includes not only the face of the earth but everything under it, 
or over it. 

as See Convention respecting the rights and duties of neutral powers and 
persons in case of war on land. Articles 3, 8, 9. 

36 Meurer proposes that the Conference consider the advisability of excluding 
neutral air craft only from so much of belligerent air space as constitutes the 
actual field of operations. Op. cit., p. 40. 

37 Article 24 ( 8 ) . Correspondence and documents respecting the International 
Naval Conference held in London, December, 1908-February, 1909, p. 79 (official 
publication of the British Government). 

ss Cooley's Blackstone, 4th ed., Book II, p. 18.* 
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Tie advent of aerial navigation gives a new significance to the 
Latin maxim quoted in the foregoing passage and awakens interest 
in its origin and scope. Blackstone's authority is Coke upon Little- 
ton wherein the following is found : 39 

And lastly, the earth hath in law a great extent upwards, not only of 
water, as hath been said, but of air and all other things even up to the 
heaven; for cujus est solum ejus est usque ad coelum. 

Reference is then made by way of specific authority to some of 
the ancient law books. In default of access to these, the writer has 
endeavored to trace the maxim to the Corpus juris but without 
success so far as concerns its exact phraseology. It would seem 
rather to be the work of some gloss upon a passage in the Digest 40 
justifying the removal of projections from adjoining property over 
a place of burial, because to the sepulchre belongs not alone the 
ground enclosing the remains, but everything even up to the heavens : 

quia sepulchri sit non solum is locum, qui recipiat humationem, seal omne 
etiam supra id coelum. 

It will be observed that the sources of the maxim, both in the 
common and the civil law, do not indicate a right of property in the 
air or airspace as such, even if this were conceivable. The principle 
is, by reasonable interpretation, one for the better enjoyment of the 
land and refers to the airspace so far as it is appurtenant to the land. 
The usual remedy under the common law for interference with the 
possession of land was, of course, the action of trespass queers clausum 
f regit, and yet it is curious to note that even as late as the early part 
of the last century, there was considerable doubt as to whether tres- 
pass would lie, where there was no tangible interference with the 
land, but only with the airspace. 

Thus in Pickering v. Eudd, 41 a board connected with the land of 
defendant projected over the land of the plaintiff. Lord Ellen- 
borough was of the opinion that it was not trespass " to interfere 
with the column of air superincumbent upon the close." He doubted 

39 Thomas' ed. (Philadelphia, 1836), Book II, ch. I. 

40 Digest, 42, tit. 24, pr. 22, § 4. 
« (1815) 4 Camp. 219. 
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not, that if one shot off a gun so that the bullet would fall into the 
field of one's neighbor, it would assuredly be a trespass, but the 
learned Justice continued as follows: 

But I am by no means prepared to say that firing across a field in 
vacuo, no part of the contents touching it, amounts to a clausum fregit. 
Nay, if this board overhanging the plaintiff's garden be a trespass, it 
would follow that an aeronaut is liable to an action of trespass qucere 
clausum fregit at the suit of the occupier of every field over which his 
balloon passes in the course of his voyage. 

The last sentence is truly remarkable in view of present develop- 
ments. The comparison may have been suggested (though it is only 
a surmise) by the fact that at the moment, the British armies were 
waging the Waterloo campaign. This brought them upon the field 
of Fleurus where Napoleon, some years prior, had gained a notable 
victory against the Austrians by means of information obtained 
through the use of balloons. Half a century later, Lord Blackburn, 
in referring to the doubt expressed by Lord Ellenborough, said : " I 
understand the good sense of that doubt though not the legal reason 
of it." 42 It is plain that at least in the mind of Lord Ellenborough, 
the reason was that there was no interference with the possession of 
the land; whether we agree with that conclusion is another matter. 
The opinion expressly states that if the plaintiff can show damage, 
he may recover in an action upon the case. Later decisions in Eng- 
land and in this country found no difficulty in justifying the action 
of trespass in all cases of encroaching signs, buildings, trees, over- 
hanging telegraph and telephone wires and the like where the attach- 
ment to the soil was upon defendant's land, though entirely clear of 
the complainant's. Such interference constitutes not only a trespass, 
but also a nuisance under the laws of some of our States. 43 But 
this is wholly independent of any recognition of property rights in 
the airspace. In Corbett v. Hill, 44 the plaintiff owned a building 
wherein part of a room, by vested rights, protruded over the land of 

« (1865) Kenyon v. Hart, 34 L. J. M. C. 87. 

43 Meyer v. Metzler, (1875) 51 Cal. 142; Electric Improvement Co. v. San Fran- 
cisco, (1891) 45 Fed. 593. 
** (1870) L. R. 9 Eq. 671. 



THE BEGINNINGS OF AN AERIAL LAW 125 

defendant. Defendant had sought to build upon his property so 
that the building would protrude over the projecting part of the 
plaintiff's building. It was held that trespass could not be sustained 
for the encroachment upon the column of air over this part of the 
building, because the rights in the column of air were in the defend- 
ant as owner of the soil beneath, and not in the plaintiff. It is a 
reasonable conclusion that the court recognized that rights in the 
airspace must be strictly appurtenant to the soil beneath. 

In the present period wherein the old strictness in respect of the 
forms of action is largely disregarded, it is difficult to determine 
whether or not the cases most nearly analogous apply to the problem 
now in hand. Thus in Clifton v. Bury, 45 the plaintiff complained 
of damage to his land by reason of the shooting over it done from the 
Wimbledon rifle ranges close by. Though the bullets sped clear across 
one of his farms situated in a declivity about seventy-five feet below 
the range, the court found for the plaintiff. It has been said 46 
that this case impliedly overrules the dictum of Lord Ellenborough 
in Pickering v. Rudd, but a careful reading of the opinion of Sir 
Henry Hawkins will show that the gravamen of the action was the 
actual interference with the enjoyment of the soil : 47 

certainly it will cause no unreasonable alarm which renders the occupa- 
tion of that part of the farm less enjoyable than the plaintiff is entitled 
to have it. 48 

If the view favored by the writer be adopted, then the dictum of 
Lord Ellenborough is quite maintainable, though it may have led 
him to a wrong conclusion in the particular case. Each case must 
rest upon its own circumstances and special facts. If the passage 

« (1887) 4 T. L. R. 8. 

46 Engineering. June, 1909, p. 793; L. Fox, "The Law of Atrial Navigation," 
in North American Review, July, 1909, p. 101. 

*' Reference is here made only to so much of the case as refers to the shooting 
of bullets in vacuo. Plaintiff in fact also proved that shots fired across another 
of his farms actually fell upon the land. 

48 ( 1887 ) 4 T. L. E. 8, at page 9. As to this farm, " his Lordship did not look 
•upon the ground of complaint as constituting a trespass in the strict technical 
sense of the term ; but he did look upon such firing of bullets as grievances, which, 
under the circumstances, afforded the plaintiff a legal cause of action." Ibid. 
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of aircraft over a piece of land really interferes with its actual enjoy- 
ment, the courts are able to grant a remedy for the wrong in fact. 
The mere passage through the airspace above the land should not in 
itself constitute the wrong. It is in this light that we interpret the 
language of Sir Frederick Pollock : 49 

Clearly it would be a trespass to sail over another man's land in a 
balloon (much more in a controllable airship) at a level within the 
height of ordinary buildings and it might be a nuisance to keep a balloon 
hovering over the land at even a greater height. 

Sir Frederick is equally of the opinion that a trespass is not con- 
stituted by passage through the airspace at the great height reached 
by modern projectiles. He seems inclined to believe " that the scope 
of possible trespass is limited by that of effective possession," though 
unfortunately does not further pursue the thought. Doubtless we 
may refer it to the essential requirement of trespass qumre clausum 
f regit that there should be possession, or the right to possession, in 
the complaint. The suggestion is novel inasmuch as it regards this 
requirement as objective as well as subjective. But though this 
phraseology has already gained currency, it is more specious than 
precise, because the scope of effective possession as far as it concerns 
the airspace is indeterminate and will vary with the advance in the 
art of air navigation. Furthermore it leaves open the airspace for 
the acquisition of rights not necessarily appurtenant to the right of 
enjoyment of the soil. Such a result would be inconsistent with and 
harmful to the state of society among free peoples and is not war- 
ranted by the principles of either the common or the civil law. 

The maxim of the law already referred to should not be extended 
to conditions which did not exist and were not conceived of at the 
time of its origin. Its phraseology, usque ad coelum, has been re- 
ferred to by an English judge as at best a " fanciful phrase." 50 The 

«» Pollock on Torts, 8th ed., p. 348. 

go Brett, Master of the Rolls, in Wandsworth Board of Works v. United Tele- 
phone Company, (1884) 13 Q. B. D. 904, at p. 915. In this case it was held that 
the maxim had no application to streets and highways, for the reason that only 
such property passes to the community as is necessary for and appurtenant to 
their use as such. 
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view here favored, by which the land-owner's rights in the airspace 
are regarded as strictly appurtenant to the soil and to be accorded only 
when essential to the enjoyment of the latter, will tend to reconcile the 
interests of the land-owner with the progress of the new art. The 
latter is deserving of every reasonable encouragement through law. 
On the other hand, it should not be over-favored at the expense of 
individual interests. There are extremists who declare indeed that 
the whole of the airspace is a highway free for all, or if not so 
already, it must be so declared by legislation, or by an exercise of 
eminent domain. Apart from the legality or practicability of such 
a procedure, the discussion of which would lead us too far afield, it 
is well to remember the primitive philosophy so naively expressed 
by Lord Coke, and which is true to-day as it was then: 

This element of the earth (the land) is preferred before the other 
elements: first and principally, because it is for the habitation and rest- 
ing place of man; for man cannot rest in any of the other elements, 
neither in the water, air or fire. 51 

The solution of the conflict of interests seems to have been accomp- 
lished very well on the continent of Europe. Even before the ad- 
vent of progress in air navigation, the Code of the Canton of Grisons 
provided : B2 

Property in land extends to the airspace (above) and the earth be- 
neath, so far as these may be of productive value to the owner. 

The German Civil Code m also recognizes the extension of prop- 
erty upwards and downwards, but in a clause 53 for which air navi- 
gation was largely responsible, 54 it is declared : 

But the owner can not prohibit such interferences undertaken at such 
a height or depth that he has no interest in the prevention. 

The Swiss Code reaches the same result by an affirmative state- 
ment that property in land extends in the airspace and under the 

Bi Coke upon Littleton, ut (At. 

»2 In effect 1862; § 185. 

53 German Civil Code (in effect 1900), § 905. 

»4 Meurer, op. tit., p. 14. 

»6 To take effect 1912; § 667. 
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earth so far as there is any material interest in the exercise of owner- 
ship. 

The opening of the airspace to the aerial navigator brings with it, 
on his part, concomitant responsibility. The law of gravitation is 
constant and inevitable and he who seeks temporarily to overcome its 
effects must reckon with an extraordinary responsibility for injuries 
to person or property in the event of failure. " We have powers of 
controlling the material world and holding its various energies ready 
to be directed to our ends which were wholly unknown to our fore- 
fathers. With those powers have come risks which were equally un- 
known to them." 56 If the owner of land upon a highway is held to 
the duty of insuring safety as against objects falling and injuring 
the passer-by, how much more should the aerial navigator be held to 
a like degree of responsibility. Meili well points out that in the 
modern world we are supposed to look forwards, on both sides of us 
and behind us and now we are called upon to look even above us ! 57 
A New York case 58 decided in 1822, thus early manifested the 
inclination of the judiciary, for there an aeronaut was held respon- 
sible not only for the direct damage caused by the descent of his 
balloon into the garden of the plaintiff, but even for the remote 
damage caused by the crowding of strangers upon the property to 
satisfy their curiosity. 

Numerous other question of private law suggest themselves in 
connection with the development of air navigation but none are 
considered by the writer as ripe for useful discussion at this time. 

(B) Criminal Law. 

It is a common observation that modern technical discovery greatly 
increases both the facility with which crimes are committed and the 
difficulty of detecting and capturing the offender. This applies 
also to the development of aerial navigation. Irrespective of crimes 

50 Pollock & Wright, The Expansion of the Common Law, pp. 125-6. 

57 Das Ltiftschiff und die Reehtstoissenschaft, p. 14. In the event of collision 
between voyaging air craft, the determination as to who is the guilty party will 
be a fine point indeed for the solution of the sufferers beneath! Ibid., p. 15. 

58Guille v. Swann, (1822) 19 Johns. 381; 10 Amer. Dec. 234. 
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of violence made possible from above and the increased difficulty of 
capture suggested by a new medium of escape, crimes of a fiscal na- 
ture, such as smuggling, must be dealt with in ways yet to be devised. 
In countries like our own, with long land boundaries and sparsely 
settled frontiers, aircraft, once become of frequent use, will present 
serious problems to customs authorities. Major Baden-Powell sees 
for all states great difficulty in the detection of smuggling when 
pursued in the air, especially at night and under certain weather 
conditions. He arrives at the rather hasty conclusion " that cus- 
toms, in the main, will have to be abolished." 59 It is interesting to 
note the ease with which the Britisher mentally arrives at a result 
which, to say the least, would startle the average American observer. 
Much discussion has been devoted in Europe in respect of the 
proper jurisdiction to take cognizance of crimes committed aboard 
aircraft. This again is largely due to the analogy sought to be 
drawn from principles determining the jurisdiction for crimes com- 
mitted upon the high seas. Furthermore, it is realized that voyag- 
ing aircraft may readily escape from the jurisdiction of the state 
below and, in case of an offence begun and completed in the air, the 
peace of that state may have been violated in only a very narrow 
sense. It has been thought desirable to make the national state 
always competent, assuming of course that aircraft will be nation- 
alized in the manner of ships of the sea. Thus, in Fauchille's draft 
code we find the following provision : 60 

Crimes and delicts committed on board of aircraft by members of the 
crew or other persons on board, no matter in what part of the airspace, 
fall under the competence of the tribunals of the nation to which the 
aircraft belongs and shall be judged according to the laws of such nation, 
no matter what be the nationality of the authors (of crime) or the 
victims (thereof). 

This would deprive the local state of the jurisdiction which cir- 
cumstances might make it desirable if not imperative for it to have. 
It also violates the basic principle of Anglo-American legal practice, 
which is territoriality. Jurisdiction should be concurrent, not ex- 

59 " Law in the Air," in National Review, March, 1909, pp. 78, 82. 

so Article 15, Annuaire of the Institute of International Law, 1902, p. 51. 
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elusive, just as it is today in respect of offences committed on foreign 
vessels in territorial waters. We approve, however, of the further 
provision (Art. 15, 2) which makes the tribunals of a state against 
the security or fisc of which an offence has been committed competent 
under all circumstances. The prevailing rule of international law 
renders them competent, provided the offender is arrested within 
the injured state. 61 The new feature of the project consists in that 
it contemplates a surrender to the injured state. 

It has been suggested 62 that the problems presented by the intro- 
duction of aerial navigation may give impetus to a movement be- 
tween the nations, the desirability of which has often been discussed, 
for a general conventional regulation of the conflicts of jurisdiction 
in respect of crimes. 

Time and experience will doubtless establish imperative rules for 
observation in the use of aircraft of such supreme importance as to 
require sanction by criminal penalty. As these laws will be corol- 
laries to laws of administration, it is not conceived within the limits 
of this paper to discuss them. It may be remarked, however, that 
with this penal liability on the part of the navigator, there should 
also be a concomitant protection for the navigator and his passengers 
similar to that afforded by modern legislation to other means of 
travel involved in delicate and peculiar risks, such as the railroad. 63 

CONCLUSION 

Within the limits of the present paper, we have attempted to out- 
line and discuss only legal problems of initial importance. It is 
one of the notable differences between the Anglo-Saxon and the 
Continental method of jurisprudence that by the former, the law is 
regarded as predominantly an evolutionary growth resting upon 
custom and actual experience, while by the latter, it is more often 

«i Wharton, Criminal Law, 10th ed., §§ 274, 275. 

«2 Meili, Das Luftschiff im internen Recht und Volherrecht, p. 43, n. 8. 

ss See e. g. New York Penal Code, § 1991. This section enumerates a large 
number of offenses specifically directed against security of travel upon railroads; 
" if thereby the safety of any person is endangered, the offense is punishable by 
imprisonment for not more than twenty years." 
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an object of conscious development. Continental jurists have dealt 
with the present topic in a manner characteristic of their legal 
philosophy. They have given consideration to questions of such de- 
tail as, for example, the nationality to be ascribed to persons born 
on board of voyaging aircraft, 64 rights in respect of salvage, the 
doctrine of average and the like, drawn from problems of the law 
maritime. Though not inappreciative of the thoroughness displayed 
in such treatment, we believe that it is inadvisable to anticipate 
actual conditions, which must ever constitute the basis for legal de- 
ductions of a permanent character. 

As we have indicated, many of the questions are administrative 
rather than fundamental and in respect of these, the jurist and 
legislator must cooperate with the technician. In European coun- 
tries, a tendency is noticeable toward subjecting air navigation, in 
at least some of its forms, to the monopolistic control of the state. 
In countries like our own, more favorable to private enterprise, con- 
cessionary control will suffice, coupled nevertheless with a strict 
governmental supervision by registration, license and inspection. 
The Federal Government may properly take action in so far as the 
regulation of interstate intercourse is concerned. We would express 
the voeu (if it be not too visionary) that the States proceed in their 
legislation with some degree of uniformity and cooperation. Like- 
wise the administrative problems of international intercourse will be 
worked out in due time with the technical assistance of experts. A 
general conventional regulation would appropriately deal with such 
matters as emblems, rules of the road (lateral and vertical), signals 
and ceremony. The draft code to which reference has been made 
refers to these and also provides regulation for the carrying of offi- 
cial documents such as the registry, brevet, charter-party, manifest 
and log. 

We have seen that agreement is more difficult in respect of the 
use of aircraft in war. It is regrettable that, failing to agree upon 
a limitation of the old forms of armament, the nations are not in 
unison in prohibiting the use of the new. However, we would not 

6* See e. g. Alex. Meyer, Die Erschliessung des Luftraum.es in ihren rechtlichen 
Folgen, pp. 30-32. 
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wish to conclude with a pessimistic note. Many features will tend 
to make for peace. The individuals most responsible for the declara- 
tion or pursuit of a war may now, as never before, be subjected to 
immediate and personal danger. Just as modern methods of war- 
fare have largely caused the disappearance of cavalry, so the advent 
of the aerial battleship now promises a further drastic change. Some 
say it " means simply the abolition of infantry and cavalry, and the 
end of land war as we now know it." * 5 The confinement of war 
within narrower limits of time, space and the number of persons 
involved, is assuredly a desirable end in itself. Furthermore, the 
advent of the aerial warcraft presents a possibility for high arma- 
ment without the exhausting economic drain coincident with the 
maintenance of armies and navies as now constituted, while the 
annihilative qualities of the newest forces, by a familiar process of 
reasoning, tend indirectly toward the preservation of peace. 

Arthur K. Kuhn. 

•g Dienstbach and McMechen, op. cit., p. 350. 



